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Report and Recommendation

A.  Background

This Proposal for Decision recommends that the Public Service Board ("Board") approve an

escrow agreement filed by Northern Star Water Corporation ("Northern Star" or "Petitioner") in this

Docket.

On November 16, 1997, Northern Star filed a petition with the Public Service Board ("Board")

requesting a certificate of public good ("CPG") to operate a water system in East Burke, Vermont.  The

Board issued a CPG to Northern Star in an Order dated February 17, 1999 ("Order").  As part of the

Order, the Board approved a Memorandum of Understanding ("MOU") between Northern Star and the

Vermont Department of Public Service ("Department" or "DPS"), the parties in this proceeding.

The MOU required the Petitioner to submit a proposed escrow agreement to the Board for

approval; the escrow agreement was to control funds (from a portion of the water service fees) that would

be allocated to pay for the costs of repair of, and capital improvements to, the water system operated by

Northern Star.  The MOU also required Northern Star to file quarterly reports of the capital reserve fund

account ("Reserve Account") with the Board.  The Petitioner filed a draft escrow agreement on April 1,

1999.  On April 15, 1999, the Board received a copy of a letter sent by Burke Mountain Condominium

Owners Association ("BMCOA") to Northern Star, contesting certain conditions incorporated in the draft

escrow agreement.  The Department filed a letter on September 10, 1999, commenting on the draft escrow

agreement and dispute, and requesting that the Board hold a status conference to promote resolution of the

outstanding issues.  
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The Board appointed me as Hearing Officer, and I held a status conference on October 29, 1999. 

Also, on that date, Northern Star filed a new draft escrow agreement with the Board.  Appearing at the

status conference were Aaron Adler, Esq., for the Department, and Jill Broderick, Esq., for Northern Star. 

Also present was Carl Lisman, Esq., representing Burke Mountain Owners Association ("BMOA"). 

BMOA is an entity separate from BMCOA; neither BMCOA or BMOA has moved to intervene.

At the status conference, the parties and other interested persons described the nature of their

dispute.  At issue were two essential concerns:  (1) the disposition of capital reserve funds collected prior to

October 1, 1998; and (2) the conditions to be included in the escrow agreement.  The parties agreed at the

status conference that they would work to resolve these issues and either present the Board with a

consensus filing or file proposals for how to proceed in the absence of agreement. 

On November 17, 1999, Northern Star filed a revised escrow agreement ("Agreement") signed by it

and by the Burke Mountain Home and Landowners, Inc. ("BMHLI").  On November 22, 1999, BMCOA

filed a copy of the same revised Agreement, executed by BMCOA.  

On April 5, 2000, I sent a letter to the parties asking if all issues were resolved by the Agreement. 

The Department replied on April 19, 2000, stating its support of the proposed Agreement with the

exception of paragraph 1.c., which refers to the appropriate fund balance to be transferred from Northern

Star to the Escrow Agents for contributions made by the Owners collected after October 1, 1998.  Northern

Star filed a letter on April 17, 2000, in which it confirms that the fund balance is consistent with the

amount that the Department believes is appropriate.  

B.  Discussion

The filings made by Northern Star on April 17, 2000, and the Department on April 19, 2000,

adequately resolve any remaining issues over the escrow agreement.  The general terms to be included in an

escrow agreement were described in the Board's Order and further specified by agreement of the parties in

the MOU.  The Agreement filed on November 17, 1999, details the terms agreed to by the parties.  The

fundamental uncontested terms of the Agreement are as follows:

• BMCOA and BMHLI are appointed to be the Escrow Agents;

• The Escrow Agents will receive funds from Northern Star for the Reserve Account (funds
collected after October 1, 1998) and hold such funds in escrow, in a federally insured account,
to be disbursed under the terms of the Agreement;
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�� 7KH $JUHHPHQW LGHQWLILHV WZR JURXSV RI RZQHUV� ��� &RQGRPLQLXP 2ZQHUV� DQG ��� /RW 2ZQHUV�
7KHVH WZR JURXSV DUH FROOHFWLYHO\ LGHQWLILHG DV �3URSHUW\ 2ZQHUV�� , DVVXPH WKDW WKH UHIHUHQFH WR 2ZQHUV LQ

SDUDJUDSK ��E�F� LV WR �3URSHUW\ 2ZQHUV��

•  Funds in the Reserve Account shall only be used to pay for the actual costs of maintenance
and repair of, and capital replacements to, the system, under terms detailed further in the
Agreement;

•  Northern Star is the only entity authorized to perform the above work, or contract for its
performance;

  
•  No funds in the Reserve Account shall be disbursed to any person for expansion of the

system;

•  Written consent of Northern Star shall be necessary prior to payment of any Reserve Account
to any party other than Northern Star;

•  The Escrow Agents agree to release funds from the Reserve Account to Northern Star for
reimbursable costs Northern Star incurs for maintenance or improvement of the system that
are not included in the system's cost of service, unless the costs of such improvement in any
fiscal year exceed $2,000 (and such work is not Emergency Work).  If this limit is exceeded,
then Northern Star shall obtain written approval of the Escrow Agents before performing the
work;

•  A separate provision is included in the Agreement for Emergency Work; and 

•  Northern Star is required to file quarterly reports on the Reserve Account with the Board and
the Department.  The Escrow Agents agree to provide Northern Star with the information
necessary to compile those reports, and also agree to make the Reserve Account books
available for inspection by any Property Owner, the Board, the Department, and Northern
Star.

There is one term of the Agreement that is not satisfactory to the Department.  In the Department's

filing of April 19, 2000, it takes exception to paragraph 1.c., which states as follows:  

"NSWC [Northern Star Water Corporation] herewith tenders to the Escrow
Agent, which acknowledges that it has received the sum of $350.02 on account
of contributions made by Owners collected after October 1, 1998, to date."1 

The Department's concern is based upon a review of information received from Northern Star which

leads the Department to conclude that the appropriate account balance (as of the date of the

Agreement) is $1,365.84.  The Department recommended that Northern Star be asked to confirm or

deny the Department's conclusion.  The Department then recommended that, should Northern Star

agree with the DPS, the Board should approve the Agreement, except for paragraph 1.c., and make the
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�� 7KH GLVSRVLWLRQ RI FDSLWDO UHVHUYH IXQGV FROOHFWHG SULRU WR 2FWREHU �� ����� ZDV GLVFXVVHG DW WKH VWDWXV

FRQIHUHQFH RQ 2FWREHU ��� ����� 7KH %RDUG
V MXULVGLFWLRQ RYHU DQ\ GLVSXWH IRU IXQGV FROOHFWHG SULRU WR

2FWREHU �� ���� �WKH HIIHFWLYH GDWH IRU WDULIIHG UDWHV XQGHU WKH %RDUG
V UHJXODWRU\ DXWKRULW\� KDV QRW EHHQ
EULHIHG LQ WKLV FDVH� +RZHYHU� QR SDUW\ UDLVHG WKH LVVXH RI IXQGV FROOHFWHG SULRU WR 2FWREHU �� ����� LQ

FRPPHQWV RQ WKH $JUHHPHQW� 7KHUHIRUH� , FRQFOXGH WKDW WKH %RDUG QHHG QRW DGGUHVV WKDW LVVXH DW WKLV WLPH�

�� 7KH $JUHHPHQW� DQG WKH 028 DSSURYHG E\ WKH %RDUG� UHTXLUH 1RUWKHUQ 6WDU WR D ILOH D TXDUWHUO\

UHSRUW RQ WKH HVFURZ DFFRXQW ZLWK WKH %RDUG� 1RUWKHUQ 6WDU
V ILOLQJ RI $SULO ��� ����� LQFOXGHG D

UHFRQFLOLDWLRQ RI WKH HVFURZ DFFRXQW IRU WKH ILUVW TXDUWHU RI WKH ILQDQFLDO \HDU �2FWREHU WR 'HFHPEHU� ������

appropriate correction in its Order.  Northern Star, in its filing of April 17, 2000, confirms the

Department's conclusion.  Northern Star affirms that the appropriate account balance in the Reserve

Account is $1,365.84, not the amount of $350.02 that is included in the Agreement.  

In its filing, Northern Star also states its understanding that since the escrow Agreement was

executed, there has been a transfer of "approximately $12,000 from the old Water Reserve Account

into the new escrow account."2  Northern Star also makes a number of representations as to payments

to and from the escrow account.3  I wish to be clear that the purpose of this Order is limited to

approval of the Agreement and does not make any determination as to the reconciliation of payments

to, or disbursements from, the Reserve Account.

In conclusion, the one controversy brought to the Board's attention after the filing of the

Agreement is the issue of the account balance in paragraph 1.c.  The parties' filings have satisfactorily

settled this matter.  Therefore, I recommend that the Board approve the escrow Agreement with the

following modification: the sum of $350.02 in paragraph 1.c shall be changed to the sum of $1,365.84. 

Given that the Petitioner has filed a revised Agreement in a timely fashion, and given that the

Department's concern has been addressed by Northern Star, I conclude that the final issue raised in this

Docket has been satisfactorily resolved through the terms of the Agreement.  I also recommend that the

Board order Northern Star to file quarterly reports of the Reserve Account with the Board and the

Department.  I further recommend that this Docket be closed.  
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Dated at Montpelier, Vermont, this 17th day of May, 2000.

s/Sandra A. Waldstein
Sandra A. Waldstein
Hearing Officer
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ORDER

IT IS HEREBY ORDERED, ADJUDGED AND DECREED by the Public Service Board of the State of

Vermont that:

1.  The recommendations of the Hearing Officer are adopted.

2.  The Escrow Agreement submitted by Northern Star Water Corporation on November 17,

1999, is approved, except that the sum in paragraph 1.c. shall be changed from $350.02 to $1,365.84.

3.  Northern Star shall file quarterly reports of the capital Reserve Account with the Board and

the Department, beginning on July 1, 2000, and every three months thereafter.  This reporting

requirement shall terminate on June 30, 2003; however, it may be extended at the request of either

Northern Star or the Department.

4.  This Docket is closed.

Dated at Montpelier, Vermont, this 5th day of June, 2000.

s/Michael H. Dworkin )
) PUBLIC SERVICE

)
s/Suzanne D. Rude ) BOARD

)
) OF VERMONT

s/David C. Coen )

OFFICE OF THE CLERK

FILED: June 5, 2000

ATTEST: s/Susan M. Hudson
Clerk of the Board

Notice to Readers:  This decision is subject to revision of technical errors.  Readers are requested to
notify the Clerk of the Board (by e-mail, telephone, or mail) of any technical errors, in order that any necessary
corrections may be made.  (E-mail address: Clerk @psb.state.vt.us)

Appeal of this decision to the Supreme Court of Vermont must be filed with the Clerk of the Board within
thirty days.  Appeal will not stay the effect of this Order, absent further Order by this Board or appropriate action
by the Supreme Court of Vermont. Motions for reconsideration of stay, if any, must be filed with the Clerk of the
Board within ten days of the date of this decision and order.
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